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In the Court of Appeals of the District of Columbia. 


Pjctjsr Trometer, Plaintiff in Error, 

vs. 

The District of Columbia. 


No. 1468. 


a In the Police Court of the District of Columbia, August 

Term, 1904. 

District op Columbia 1 

vs. > No. 257,626. Information for Sunday Bar. 

Peter Trometer. j 

Be it remembered, that in the police court of the District of Co¬ 
lumbia, at the city of Washington, in the said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit: 
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{Informaiion) 


In the Police Court of the District of Columbia, August Term, 

A. D. 1904. 


District of Columbia, ss : 

A. Leftwich Sinclair, assistant corporation counsel, who for the 
said District of Columbia, prosecutes in this behalf in his proper 
person, comes here into court and causes the court to be inforined 
and complains that Peter Trometer, late of the District of Columbia 
aforesaid, is the keeper of a licensed bar-room or place where intox¬ 
icating liquors are sold, under the provisions of an act of Congress 
entitled “An act regulating the sale of intoxicating liquors in the 
District of Columbia,” approved March 3, 1893, on the seventh day 
of August in the year one thousand nine hundred and four, at 
ijj: 907 21st. street northwest, in the city of Washington, District of 
Columbia aforesaid, did then and there keep and have said place 
for the sale of, and did sell intoxicating liquors on said day, the said 
day being Sunday, the said Trometer not being the keeper of a hotel 
or tavern selling to hona /ide registered guests at their meals or in 
their rooms, contrary to and in violation of an act of Congress, en¬ 
titled, “An act regulating the sale of intoxicating liquors in the Dis- 

1—1468a 
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trict of Columbia,” approved March 3,1893, and constituting a law 
of the District of Columbia. 

A. LEFTWICH SINCLAIR, 
Assistant Corporation Counsel. 

Personally appeared F. S. Hughlett this 8th day of August, A. D. 
1904, and made oath before me that the facts set forth in the fore¬ 
going information are true. 

[Seal Police Court of District of Columbia.] 

JOSEPH HARPER, 

Deputy Clerk of the Police Court of the 

District of Columbia. 


2 (Motion in Arrest of Judgment.) 

In the Police Court of the District of Columbia. 

District op Columbia ) 

vs. >No. 257,626. 

Pe'I’er Trometbr. J 

And now comes the defendant and moves the court to arrest the 
judgment in this case: 

First. Because the information exhibited against the defendant 
does not set forth, specify and name the person or persons, or indi¬ 
viduals, to whom the said defendant did sell intoxicating liquors on 
the 7th day of August, ]904, the day specified in the information.. 

Second. Because the said information is defective and insufii- 
cient in other respects. 

LEON TOBRINER, 

Att’y for Deft. 


3 In the Police Court of the District of Columbia. 

District op Columbia ) 

vs. y No. 257,626. 

Peter Trometer. j 

Be it remembered that at the trial of this case before Lewis I. 
O’Neal duly discharging the duties of one of the judges of said 
court, the District of Columbia to maintain the issue on its part 
joined, offered as witness one Fleet Hughlett, who testified that 
he is a member of the Metropolitan police force of the District of 
Columbia; that tlie defendant, Peter Trometer is engaged in the 
saloon business in premises :|f907 Twenty-first street, northwest; 
that on Sunday, August 7th, 1904, at about 9 o’clock, in the evening. 
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witness in company with Officer Brown, also a member of the 
Metropolitan police force, went to the premises occupied by the said 
Troraeter; that they entered by a side door going into a room in 
the rear of the bar-room that the said room was fitted up with chairs 
and a table; that they addressed Mrs. Trometer, the wife of the de¬ 
fendant; that Officer Brown stated to her, that he wanted some 
beer, to which Mrs. Trometer replied that she had no beer; that 
Officer Brown thereupon asked her for a half pint of whiskey; that 
Mrs. Trometer went into the bar-room and procured and supplied 
Officer Brown with tlie half pint of whiskey, for which he paid her, 
twenty-five cents; and thereupon witness also obtained from her a 
half pint bottle of whiskey for which he paid her twenty-five cents, 
witness identified the bottles and contents; that there was a gentle¬ 
man sitting at the table in such rear room, who had, what appeared 
to be an empty beer bottle before him, did not see such person pay 
for or drink any beer. 

Thereupon the said District of Columbia produced as a witness 
one A. E. Brown who testified that he is a member of the Metro¬ 
politan police force; that on Sunday August 7th, 1904 at about 9 
o’clock in the evening, he went with the foregoing witness, 
4 Hughlett to the premises occupied by the defendant; that 
the witness and the said Hughlett entered by a side door, going 
into a room which is in the rear of the bar-room, and which is used 
as a family dining room; that they met Mrs. Trometer, the wife of 
the defendant, that witness said to Mrs. Trometer, that he would 
like to have a bottle of beer, to which she replied that she had none; 
witness then asked for a bottle of whiskey ; that Mi’s. Trometer ob¬ 
tained the half pint of whiskey in a bottle and delivered it to the wit¬ 
ness who paid her twenty five cents; that thereupon the witness 
Hughlett also obtained a half pint bottle of whiskey from Mrs. 
Trometer for which he paid her twenty five cents; witness is ac¬ 
quainted with the defendant Peter Trometer, but did not see him 
about the premises. 

And thereupon the District rested its case. 

Whereupon the defendant moved the court to find judgment in 
his favor and to acquit him of the charges set forth in the informa¬ 
tion, which motion on behalf of the defendant, the court overruled, 
to which overruling, the defendant then and there excepted, and 
gave notice of his intention to apply to the Court of Appeals for a 
writ of error,, as by the statute in such cases made and provided, 
and prayed the court to sign and seal this his first bill of exceptions^ 
which is accordingly done this 26th day of August, A. D. 1904, 
nunc mo tunc. 

LEWIS I. O’NEAL, [seal.] 

Acting Judge. 

And thereupon the foregoing being made part of the following 
bill of exceptions, the defendant to maintain the issue on his part 
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joined, offered as a witness in his behalf, Salome Trometer, who 
testified that she is the wife of the defendant; that the defendant 
and his family reside upon said premises # 907 21st street, north¬ 
west, that on Sunday night of the 7th day of August, 1904, at about 
9 o’clock, two men came into the family dining room, which is 
situated in the rear of the barroom and saloon of the defendant 
through a side door; that the said dining room is used for the pur¬ 
poses of the family of the said defendant, and not for the purposes 
of his business; that one of the said men asked for a bottle 

5 of beer, to which this witness replied that slie had none; that 
the said person she identified as the witness Brown; he there¬ 
upon asked whether she could give him a half pint of whiskey and 
that witness thereupon delivered to the said witness a half pint of 
whiskej' for which the said Brown paid her twenty five cents; that 
thereupon the said Brown turned to his companion, who the 
witness identified as the witness Hughlett, and asked him if he did 
not want sometliing; that the said Huglilett replied that he would 
also take a half pint of whiskey, which the said Salome also ob¬ 
tained for him, and for which the said Hughlett paid her twenty 
five cents; that the witness knew where the bottle whiskey in the 
said barroom of the said defendant was kept because she was accus¬ 
tomed to go in to the barroom for the purpose of obtaining meats 
and vegetables for family use, which were kept in an ice box kept 
in the said saloon; that the door of the barroom was left unlocked 
for this purpose; the witness kept the money which she had re¬ 
ceived from the sales of the two half pints of whiskey; tliat she 
made said sales without the knowledge, consent, connivance or pro¬ 
curement of her husband, and simply for her personal purposes, in¬ 
tending to conceal the fact of such sales and receipt therefrom from 
her husband, and to keep the proceeds for her private use as pocket 
money; that her husband did not know that she had made said 
sales until after tlie warrant in this case was served upon him on 
Monday evening, when he interrogated witness, and she finally ad¬ 
mitted to him that she had made such sales; that witness sold no 
other intoxicating liquors on that day; that her husband left the 
premises about half past eight o’clock upon said evening for a walk, 
as was his habit, and did not return until in the neighborhood of 
ten o’clock; tliat he was not upon the premises during the time of 
such sales, or immediately prior or subsequent thereto. 

And thereupon, on behalf of the defendant, the following question 
was propounded to witness: What instruction or prohibition did 
your husband ever give you as to selling on Sunday ; or did you 
have any authority to sell at any time or on Sunday ? to the 

6 admissibility of which question, the District of Columbia ob¬ 
jected and the court sustained the objection, and ruled the 

question as inadmissible, to which said ruling, the defendant ex¬ 
cepted and gave notice of his intention to apply to the Court of Ap¬ 
peals for a writ of error, and prays the court to sign and seal this. 
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his second bill of exceptions, which is accordingly done this 26th 
day of August, A. D. 1904, nnnc pro tunc. 

LEWIS I. O’NEAL, [seal.] 

Acting Judge. 

The foregoing being made part of the following, the witness testi¬ 
fied that she made sales of the said two half pints of whiskey for the 
purpose of obtaining some cash pocket money ; that she did not turn 
over tlie proceeds of the said sales to her husband, or tell him any¬ 
thing about the sales until he began to make an investigation, when 
the warrant was served upon him. That the other gentleman sitting 
in the room was company and had called upon a visit. 

And thereupon the defendant testified in his own behalf, that he 
had been engaged in the saloon business for eight years; that he 
had never authorized, permitted, or consented to his wife selling 
liquor, nor did he authorize any one in his employ to sell liquor on 
Sunday : that on the evening of August 7th, 1904 ho went for a 
walk, as was his custom at about eight thirty o’clock; that he re¬ 
turned to the premises about ten thirty o’clock; that he knew noth¬ 
ing of the sale of whiskey claimed to have been made by his 
wife to the witnesses Brown and Hughlett, until the following day 
on Monday when Serge-nt Williams of the police force came over to 
arrest him and informed him of the nature of the charge against 
him. That he then questioned his wife, who finally admitted to 
him that she had sold the two half pints of whiskey. He always 
instructed his wife to let nobody into his barroom on Sunday, nor 
was she permitted to sell, or interfere with the conduct of his busi¬ 
ness; that the sales made by his wife, as testified to by the witnesses 
Brown and Hughlett were without his knowledge, authority, con¬ 
nivance, privity, or consent and were totally unauthorized, and upon 
her own motion sold, and thereupon the foregoing being all 
the evidence offered in the case the defendant requested the 
7 court to return a verdict and judgment in favor of the de¬ 
fendant because the evidence offered was insufficient to con¬ 
vict the defendant of the offence charged in the information, 
which motion and request the court overruled and refused and 
adjudged the defendant guilty; to which overruling and finding as 
aforesaid, tlie defendant then and there excepted, and gave notice 
of his intention to apply to the Court of Appeals for a writ of error, 
and asks the court to sign and seal this his third bill of exceptions, 
which is accordingly done this 26th day of August, A. D. 1904, nunc 
pro kmc. 

LEWIS I. O’NEAL, [seal.] 

Acting Judge. 

And thereupon the foregoing being made a part of this excep¬ 
tion the defendant moved the court to arrest the judgment: 

First. Because the information exhibited against the defendant 
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does not set forth, specify and name the person or persons, or indi¬ 
viduals, to whom the said defendant did sell intoxicating liquors, 
on the 7th day of August, 1904, the day specified in the said infor¬ 
mation. 

Second. Because the said information is defective and insufficient 
in other respects, but the court overruled said motion and imposed 
upon said defendant a fine of fifty ($50.00) dollars or thirty da.ys in 
workhouse, to which ruling, as aforesaid, the said defendant ex¬ 
cepted, and gave notice of his intention to apply to the Court of Ap¬ 
peals for a writ of erroi', and prayed the court to sign, seal and 
enroll this his fourth bill of exceptions, which is accordingly done 
this 26th day of August, A. D. 1904, nunc pro tunc. 

LEWIS I. O’NEAL, [seal.] 

Acting Judge. 


8 {Copy of Docket Entries) 

In the Police Court of the District of Columbia, August Term, 1904. 
District of Columbia i 

vs. V No. 257,626. Information for Sunday Bar. 

Peter Trometer. ) 

Defendant arraigned August 23, 1904. Plea : Not guilty. Per¬ 
sonal recognizance in the sum of oue hundred dollars entered into 
to appear in the police court. 

Continued to Aug. 24, 25, 26,1904. 

August 26, 1904: Motion in arrest of judgment filed, argued and 
overruled. Judgment: Guilty. Exceptions taken to tlie rulings of 
tile court on matters of law and notice given by the defendant in 
open court at the time of the several rulings of his intention to apply 
to a justice of the Court of Appeals of the District of Columbia for a 
writ of error. 

Sentence: To pay a fine of fifty dollars and, in default, to be com¬ 
mitted to the workhouse for thirty days. 

Recognizance in the sum of one hundred dollars entered into on 
writ of error to the Court of Appeals of the District of Columbia upon 
the condition that in the event of the denial of the application for a 
writ of error, the defendant will, within five days next after the ex¬ 
piration of ten days, appear in the police court and abide by and 
perform it- judgment, and that in the event of the granting of such 
writ of error, the defendant will appear in the Court of Appeals of 
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tlie District of Columbia and abide by and perform its judgement in 
the premises. Michael P. Sullivan, surety. 

Bills of exceptions filed, settled and signed. 

Witnesses for the District of ColumWa: F. G. Hughlett, A. E. 
Brown, and J. A. Williams. 

Witnesses for the defense: Peter Trometer and Salome Trometer. 


9 In the Police Court of the District of Columbia. 

United States op America, I . 

District of Columbia, j ’ 

I, Joseph Y. Potts, clerk of the police court of the District of Co¬ 
lumbia, do hereby certify that the foregoing pages, numbered from 
1 to 8 inclusive, to be true copies of originals in cause No. 257626 
wherein the District of Columbia is plaintiff and Peter Trometer 
defendant, as the same remain upon the files and records of said 
court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, the city of Washington, in said District, this tenth 
day September, A. D. 1904. 

[Seal Police Court of District of Columbia.] 

JOSEPH Y. POTTS, 

Clerk Police Court, Diet, of Columbia. 


10 Unitjsd States op America, ss .• 

The President of the United States to the Honorable Lewis I. O’Neal 

acting judge of the police court of the District of Columbia, 

Greeting: 

Because in the record and prpceedings, as also in the rendition of 
the judgment of a plea which is in the said police court, before you, 
between The District of Columbia, plaintiff and Peter Trometer, de¬ 
fendant a manifest error hath happened, to the great damage of the 
said defendant as by his complaint appears. We being willing that 
error, if any hath been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, do command you, 
if judgment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Court of Appeals of the District 
of Columbia, together with this writ, so that you have the same in 
the said Court of Appeals, at Washington, within 15 days from the 
date hereof, that the record and proceedings aforesaid being inspected, 
the said Court of Appeals may cause further to be done therein to cor¬ 
rect that error, what of right and according to the laws and customs 
of the United States should be done. 
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Witness the Honorable Richard H. Alvey, Chief Justice of the 
said Court of Appeals, the 29th day of August, in the year of our 
Lord one thousand nine hundred and four. 


[Seal Court of Appeals, District of Columbia.l 


HENRY W. HODGES, 
Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed by 

R. H. ALVEY, 

Chief Justice of the Court of Appeals 

of the District of Columbia. 


Endorsed on cover: District of Columbia police court. No. 1468. 
Peter Trometer, plaintiff in error vs. The District of Columbia. 
Court of Appeals, District of Columbia. Filed Sep. 12,1904. Henry 
W. Hodges, clerk. 

























OCTOBER TERM, 1904. 


No. 1468. 

No. 17. SPECIAL CALENDAR. 

PETER TROMETER, Plaintiff in Errok, 

vs. 

THE DISTRICT OP COLUMBIA. 


BRIEF FOR DEFENipANT IN ERROR. 


STATEMENT OF THE CASE. 

The information (Record, p. 1) charges that the appellant 
kept his “place for the sale of * * * intoxicating 

liquors” on Sunday and “did sell intoxicating liquors on 
said day, the said day being Sunday, the said Trometer not 
being the keeper of a hotel or tavern selling to bona fide 
registered guests at their meals or in their rooms.” 

This information recites the act of Congress regulating 
the sale of intoxicating liquors, approved March 8,1893 
27 Stats., 563, which, after prescribing certain precedent 
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formalities before license can be obtained by section 6, pro¬ 
vides: 

''That * * * on Sundays every bar-room and other 
place where intoxicating liquors are sold shall be kept 
closed and no intoxicating liquor sold: — Provided, That the 
keeper of any hotel or tavern having a license under this 
act may sell intoxicating liquors to bona fide registered guests 
in his hotel or tavern or in the rooms of such guests.” 

Tlie evidence disclosed the keeping open of the place on 
Sunday. 

Persons not of the family of the appellant, without having 
anj' business to transact at the place, “ entered by a side door 
going into a room in the rear of the bar-room * * * 

fitted up with chairs and a table ” (Kecord, p. 3), and asked 
for beer and whiskey and were supplied with the latter. 

The record states “ that Mrs. Troineter went into the bar¬ 
room and procured and supplied Ofiicer Brown with the 
half pint of whiskey for which he paid her twenty-five cents ” 
(Kecord, p. 3). 

Here is evidence of the commission of both the offenses 
above mentioned. 

There was a substantial admission of these facts by the 
appellant in the court below in the evidence offered in his 
behalf (Record, p. 4). 

Upon the question of the agency of the wife of appellant 
we observe that there is sufficient evidence in the record 
justifying the police court in holding that she acted as ap¬ 
pellant’s agent. The house where the sales were made was 
the dwelling and place of business of the appellant. The 
room in which the sale was completed was his dining-room. 
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This dining-room was next to the bar-room, the door of the 
latter on the particular Sunday charged being left unlocked, 
so that the contents of tlie bar were accessible to the wife. 
Then there was the unchecked and unresented entrance of 
two strangers into this family dining-room, where “ there 
was a gentleman sitting at the table, * * * ^iio had 

what appeared to be an empty beer bottle before him ” 
(Record, top of p. 3), while there is an absence or non- 
production of the aforesaid gentleman as a witness for the 
appellant. 

Considering the method of sale and surrounding circum¬ 
stances, it would seem that such evidence suffices to sustain 
the wife’s agency and the husband’s conviction under the 
authorities hereinafter quoted. 

We, therefore, deny the assumption “that the wife was in 
no manner the servant, agent, or employee of the appellant 
in the conduct of his business; that she was not permitted 
to take part in the conduct thereof; that she had no author¬ 
ity to sell liquors whatsoever, (and) that she sold the whiskey 
in question without the knowledge, consent, permission, priv¬ 
ity or procurement of her husband,” as contended in the 
brief for appellant at page 4. 

We say that it was shown to the satisfaction of the court 
that these sales of liquor were made with the consent and 
authority of the husband, and that there is nothing in the 
record to show that the court trying the causes did not so 
find, and was not justified in so finding. 
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ARGUMENT. 

I. 

According to the record there is no question respecting the 
sufficiency of evidence so clearly made that a reversal of the 
judgment must follow. 

The first and third assignments of error are addressed to 
the inquiry whether there is a sufficiency of evidence ad¬ 
duced in behalf of the appellee in the first instance, and, 
again, on the whole case to sustain the judgment of the police 
court. 

We do not see how this record does in every event afffrm- 

«/ 

atively show error in these particulars. Tliere is no pre¬ 
sumption of error. The police judge saw and heard the 
witnesses and was the sole judge of the facts, for the case was 
not tried before a jury. There was no request that the court 
should find as a matter of law tliat tiie defendant’s wife acted 
without or beyond authority in the matter of the sale of 
these liquors. Therefore the question of agency is not in 
volved in the record unless this court can say, as matter of 
law, that the police judge believed the testimony regarding 
agency given by .the appellant and his wife. If the police 
judge did not so believe (and this the court is bound to so 
presume in favor of the judgment), then clearly the oflPense 
denounced by the statute was made out. 

This distinction is clearly pointed out in Hannan vs. Dis¬ 
trict of Columbia, where it was held that the proprietor of a 
bar-room is not guilty of a violation of the act of Congress 
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of March 3,1893, requiring bar-rooms to be kept closed, and 
no intoxicating liquors sold, by opening his bar-room merely 
for the purpose of entering his house, there being no other 
means of ingress or egress. 

In the case mentioned no evidence was offeied by the Dis¬ 
trict of Columbia contradicting the claim of the accused that 
the only entrance to the house was through the bar-room, 
and the case expressly states that “ the testimony given by 
these witnesses was admitted to be true by the attorney for 
the District,” and the case was tried before a jury, who were . 
instructed by the police judge that if the accused entered his 
bar-room for any purpose he was guilty. 

Hannan m District of Columbia, 12 App. Cases D. 0., 
268. 

There is no admission of the truth of the testimony of the 
appellant and his wife in this record, and it follows that if 
the necessary presumption be made in favor of the judg¬ 
ment of the police court, in any event there was no error. 

We think that the police judge would have been jnstified 
in holding that the sale of the intoxicants by the appellant’s 
wife without authority required that the judgment should * 
be against the appellant. We understand this point to have 
been settled by this court in Lehman m District of Colum¬ 
bia, where it was held that under the act of Congress of 
March 3,1893, prohibiting the sale of intoxicating liquors 
in this District on Sunday and requiring bar-rooms to be 
closed on that day, an employer can be held liable in a pros¬ 
ecution for illegal sales made by his servant without his 
consent or authority. 

Some, if notalli of the authorities relied on by appellant’s 
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counsel in this case on this point were noted in the brief of 
counsel for Lehman. 

But this court said: 

“ More reliance seems to be placed by the appellant on 
his ninth assignment of error, which is founded upon the 
following language of the court to the jury : 

“ ‘ Something was said by the counsel for the defendant 
that the defendant did not authorize the sales. This defend¬ 
ant is responsible for tlie acts of his agents. If his bartender 
or servant in charge of his business sells or permits liquor to 
be sold, the proprietor is responsible. He may not have 
authorized it, and it may have been done during his absence; 
but he is responsible because they are his agents; and if they 
sold liquor contrary to law, he would be responsible, and the 
law makes him responsible.’ 

“ It is charged that this construction is erroneous, and that 
an employer cannot be held liable in a criminal suit for 
illegal sales made by his agent without his consent or au¬ 
thority. But this proposition we regard as untenable in the 
present case. It is undoubtedly the law that no man can be 
held criminally liable for the offense of another man unless 
he be an accomplice with him or an accessory to the act. 
The theory of our law is that every man must answer for 
his own offenses, not for those of others. Bufthe rule is not 
without exception, at least apparent exception, for the ex¬ 
ception is probably more apparent than real. The law on 
the subject is well stated by Mr. Justice Cooley, speaking for 
the supreme court of Michigan, in the case of People vs. Roby, 
52 Mich., 577, where he said: 

“ ‘As a rule there can be no crime without a criminal in¬ 
tent ; but this is by no means a universal rule. One may 
be guilty of the high crime of manslaughter when his only 
fault is gross negligence, and there are many other cases 
where mere neglect may be highly criminal. Many statutes, 
which are in the nature of police regulations, as this is, im- 





pose criminal penalties irrespective of any intent to violate 
them, the purpose being to require a degree of diligence for 
the protection of the public which shall render violation 
impossible.’ 

“ Almost the same precise case as that now before us was 
the case of Carroll vs. The State, 63 Md., 551, where a duly 
licensed dealer in spirituous liquors was indicted for unlaw¬ 
fully selling liquor to a minor, and where it was held by the 
court of appeals of Maryland that the defendant could not 
escape the penalty of the offense by proving that the sale 
had been made by his barkeeper during his absence, with¬ 
out his knowledge, and contrary to his instructions given 
in good faith, and which were so understood by the bar¬ 
keeper. It was laid down as the law that the intent in such 
cases is immaterial in determining the guilt. Citing the 
case of McCutcheon vs. The People, 69 Ill., 601, in the su¬ 
preme court of the State of Illinois, the court of appeals of 
Maryland said: 

“ ‘ It is immaterial whether the sale was made by the ap¬ 
pellant or an agent. If made by an agent the presumption 
is conclusive that he acted within the scope of his authority. 
When the agent, as in this case, is set to do the very thing 
which, and which only, the principal’s business contem¬ 
plates, namely, the dispensing of liquors to purchasers the 
principal must be chargeable with the agent’s violation, of 
legal restrictions on that business. His gains are increased, 
and he must bear the consequences. The fact that be has 
given orders not to sell to minors only shows a bona fide 
intent to obey the law, which all the authorities say is im¬ 
material in determining guilt. The court may regard such 
fact in graduating punishment, when it has a discretion.’ 
Citing many cases. 

“ It is very plain that if the rule were otherwise the statute 
might be evaded with impunity and absolutely nullified. 
Most, if not all, of the cases cited, or that may be cited to the 
' contrary of this, will be found upon examination to be cases 
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where the question of intent entered into the criminality of 
the action, and not cases wherein the statute peremptorily pro¬ 
hibited the act without reference to the element of intent, as our 
statute does, when it sa 5 's: ‘ On Sundays every bar-room and 
other place where intoxicating liquors are sold shall be kept 
closed and no intoxicating liquors sold.’ 

Lehman vs. District of Columbia, 19 App. Oases D, C., 
233-236. 


The appellant’s counsel contends that under the evidence 
contained in the record the presumption of the agency of 
the wife is inadmissible, and that it was her independent act 
which resulted in a violation of the law. 

. We reply that no presumption of agency is needed to 
fortify the record in favor of the judgment of the police 
court. 

In a prosecution for maintaining a liquor nuisance, 
where the evidence showed that all purchases of liquor had 
been made from defendant’s wife at his tenement and the 
defendant testified that if any sales of liquor were made by 
his wife it was without his knowledge or consent, while he 
was out of the State, it was held that, if the jury disbelieved 
him, the fact that he and his wife lived together in such 
tenement was competent evidence that she acted as his 
agent (Commonwealth vs. Hyland, 155 Mass., 7; opinion by 
Holmes, J.). 

Black on Intoxicating Liquors, sec. 374. 

Even though the building in which the violation of the 
liquor laws occurs is the sole property of the wife, the 
husband will nevertheless be liable if the building is occu- 
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pied by himself as a dwelling, although he has no interest 
in the profits. 

Commonwealth vs. Carroll, 124 Mass., 30. 

State vs. McDaniel, 1 Houst. Crim. Cas. (Del.), 506. 

27 Ency. Law, 2d ed., 393. 

A husband is liable criminally for the sales of liquors in 
his house by his wife without his actual consent if done 
under circumstances from which his knowledge may be 
implied. 

Commonwealth vs. Costello, 4 Wilcox (Pa.), 182. 

Evidence of unlawful sales of intoxicating liquors made by 
a wife in her husband’s house in his absence is competent to 
charge him with the offense. 

27 Ency. Law, 2d ed., citing- 

Com. vs. Coughlin, 14 Gray, 389; opinion by Shaw, 
C. J. 

Com. vs. Hurley, 14 Gray, 411. 

Com. vs. Reynolds, 114 Mass., 306. 

So the husband is liable for keeping a disorderly house, if 
he lives therein and ex'ercises acts of control over it, notwit h. 
standing the house is the separate statutory property of the 
wife. 

Com. vs. Wood, 97 Mass., 225. 

Hunter vs. State, 14 Ind. App., 683. 

Willis vs. State, 34 Tex. Crim. Rep., 148. 

The very ease with which the whiskey was procured is evi¬ 
dence of the appellant’s consent to the sale. Thus a convic* 
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tion was sustained on evidence that a man went to defendant’s 
saloon on Sunday, through his hotel, and, on calling for beer, 
defendant not being present, was told by a boarder to help 
himself from a certain bottle, which he did, leaving the 
price of a drink on the counter. 

Pierce vs. State, 109 Ind., 535. 

The cases cited in appellant’s behalf to the effect that the 
employer was acquitted because liquor was sold by his clerk, 
bartender, or servant without authority are directly in con¬ 
flict with Lehman vs. District of Columbia, 19 App. Cases 
D. C., 233-235. We respectfully refer to the brief filed on 
behalf of the District in the above case for a list of the 
authorities. 

There is another view which may be taken of the case. 

The information charged " that Peter Tronieter, late of the 
District of Columbia aforesaid, is the keeper of a licensed 
bar-room or place where intoxicating liquors are sold, under 
the provisions of an act of Congress entitled ‘An act regu¬ 
lating the sale of intoxicating liquors in the District of Co¬ 
lumbia,’ approved March 3,1893, on the seventh day of Au¬ 
gust in the year one thousand nine hundred and four, at 
# 907 2Jst street northwest, in the city of Washington, Dis¬ 
trict of Columbia aforesaid, did then and there keep a 7 id have 
said place for the sale of, and did sell intoxicating liquors on 
said day, the said day being Sunday.” 

It is true the usual form of information avers, respecting the 
violation of the requirement of the statute, “ that * * * on 
Sundays every bar-room and other place where intoxicating 
liquors are sold shall be kept closed ; ” that the accused did 
fail to have his bar-room or place of business closed on said 
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day, and such allegation appears to be necessary where the 
sole offense charged is the keeping of the bar-room open 
when unconnected with a sale. 

But it is submitted that an allegation that on Sunday 
the party kept a place for the sale of intoxicating liquor and 
sold it is necessarily an allegation that the bar-room was not 
kept closed, and in this case the proof corresponds to such 
allegation because the uncontradicted evidence is that “ Mrs. 
Trometer went into the bar-room and procured and supplied 
Officer Brown with the half pint of whiskey for which he 
paid her twenty-five cents ” (Record, top of p. 3). The 
appellant’s wife testified*" that the door of the bar-room was 
left unlocked,” etc. 

In addition to this, when the intoxicant was brought out 
of the bar-room its delivery was completed in the dining¬ 
room, and this was a keeping open of a bar-room on Sun¬ 
day. 

This court said in Sullivan vs. District of Columbia, " If 
the proposition were correct it would result that no sales of 
liquor to minors at any time, or to adults on Sundays, in the 
* private apartment,’ could be punished as being a sale in 
the bar-room. We think the instruction was properly re¬ 
jected” (p. 35). And again at page 37: “It is, of course, 
clear that there was no necessity to establish any sale of 
liquor on Sunday within the bar-room to procure a con¬ 
viction on this information, if the bar-room was open within 
the meaning of the act; which was the scope of the charge 
in the case at bar.” 

Sullivan vs. District of Columbia, 20 App. Cases D. C,, 
36-37. 

Lehman vs. District of Columbia, 19 App. Cases D. C,, 
225. 
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We submit that there was sufficient allegation and evi¬ 
dence, especially after verdict, so to speak, in this case to 
sustain the judgment as a conviction for keeping the bar¬ 
room open on Sunday. 

There was no statement of a defective cause of action in 
this respect, but at most merely the defective statement of a 
good cause of action sufficient after verdict. 

II. 

No reversible error was committed in excluding the evidence 
of the wife respecting what instruction the appellant gave her and 
what authority she had to sell on Sunday. 

The inquiry ruled against was immaterial. It had pre¬ 
viously been affirmatively answered for the appellant and 
the same evidence was subsequently given. 

Mrs. Trometer testified that she “ kept the money which 
she had received from the sales of the two half pints of 
whiskey; that she made said sales without the knoiuledge, con¬ 
sent, connivance or procuremetit of her husband; * * 

that her husband did not know that she had made said 
sales, * * * (and) that he was not upon the premises 
during the time of such sales, or immediately prior or subse¬ 
quent thereto ” (Record, p. 4). 

The appellant testified “ that he had never authorized, per¬ 
mitted, or consented to his wife selling liquor, nor did he au¬ 
thorize any one in his employ to sell liquor on Sunday; 
* * * that he knew nothing of the sale of whiskey 

claimed to have been made by his wife. ’'* * * He al¬ 

ways instructed his wife to let nobody into his bar-room on 
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Sunday, nor was she permitted to sell, or interfere with the 
conduct of his business; that the sales made by his wife, as 
testified by the witnesses Brown and Hughlett, were without his 
knowledge, authority, connivance, privity, or consent, and were 
totally unauthorized, and upon her own motion sold ” (Record, 
p. 5). 

It seems plain from this admitted evidence that the court, 
before and after the ruling complained of, allowed the then 
rejected evidence to the fullest measure, and that the court 
plainly disbelieved every word of it. 


III. 

There was no error in ovenuling the motion to arrest the 
judgment became the information exhibited against the defend¬ 
ant did not set forth, specify, and name the person nr persons or 
individuals to whom the intoxicating liquors were sold. 

The text books say that the authorities are nearly equally 
divided on the question whether the name of the purchaser 
need be alleged (11 Ency. PI. and Pr., p. 547). Upon this 
question the authorities are so entire!}’’ divided that neither 
side can be said to be supported by a general current of 
judicial opinion. 

Black on Intoxicating Liquors, sec. 464. 

The offense of selling liquor on Sunday does not depend 
on the character of the person nor his identity nor upon the 
number of persons, but upon any actual sale on that day. 

The rule adopted in this District, whatever it may be 
elsewhere, is the requirement of a bill of particulars on mo- 
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tion, iu a proper^case, stating the particulars of the times, 
places, and circumstances of the offense, but the granting of 
such motion is within the sound judicial discretion of the 
trial court. 

Lauer vs. District of Columbia, 11 App. Cases D. C., 
, 463. 

% 

, * < * 

' I • • * 

Because' there is no reversible error in the record we re- 
spectfully submit the judgment of the police court should 
be affirmed. 

A. B. Duvall, 

E. H. Thomas, 

Attorneys for the District of Columbia. 
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